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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Government has met its burden of proving beyond a 
reasonable doubt that an individual altered postel money orders 
by the specified act of inserting additional digits upon them, 
when it offers no evidence pertaining to the alteration and the 
only connection the individuel is alleged to have had with the 
money orders is his handprinting of two names and an address 
on the face of them. 

Whether an individual may properly be convicted in the District 
of Columbia for the alteration of postal money orders "within 
the District of Columbia", where the Government concedes there 
is no evidence that the money orders were altered in the 


District of Columbia, there is no evidence that the individual 


was in the District of Columbia, and it is established that the 


individual did not utter the money orders. 
Whether the Government has met its burden of proving beyond a 
reasonable doubt that an individual knowingly and with intent to 
defraud aided and abetted the uttering of altered postal money 
orders, where the only connection he is alleged to have had with 
the money orders is the printing of two names and an address on 
the face of them at an unknown time under unknown circumstances. 
4. Whether the confession of one defendant may properly be admitted 
in a joint trial, where the effect of its admission was clearly 


prejudicial to another defendant. 


IN THE 


UNITED STATES COURT OF APPEALS : 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 19,819 


AUGUST J. SERIO, 


Appeal in Forma Pauperis from a Judgment of Conviction 
of the United States District Court for the District of 
Columbia for Violations of Section 500, Title 18, United 
States Code. 


Jurisdictional Statement 

Statement of the Cese 

Constitutional Provisions, Statute 
and Rule Involved 

Statement of Points 

Summary of Argument 

Argument 


I. There Is No Evidence in the Record That the 
Appellant Altered the Questioned Postal Money 
Orders, So That It Was Error Not to Direct a 
Verdict of Acquittal on the Alteration Counts. 


There is No Evidence in the Record That the 
Questioned Postal Money Orders Were Altered 
in the District of Columbia, So That It Was 
Error Not to Direct a Verdict of Acquittal on 
the Alteration Counts. 


There Is No Evidence in the Record to Connect 
Appellant With the Uttering of the Questioned 
Money Orders, So That It Was Error Not to 
Direct a Verdict of Acquittal on the Utter 
Counts. 


Iv. It Was Error to Admit the Confession of 
Appellant's Co-defendant at Their Joint: Trial. 


Conclusion 
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JURISDICTIONAL STATEMENT 


Appellant, August J. Serio, was indicted on eight counts of 
violation of 18 U.S.C. § 500 (1964), Act of June 25, 1948, ch. 645, 
62 Stat. 712 (Indictment). Serio pleaded not guilty to all eight 
counts and was tried in the United States District Court for the 
District of Columbia. He was convicted on eech of the eight counts 
and was sentenced to imprisonment for one to three years concurrentiy 
on each of counts 1, 3, 5 and 7 and one to three years concurrently 
on each of counts 2, 4, 6 and 8, the sentences on each of the two 
groups of counts to run consecutively. (Order of Judgment and 
Commitment, October 22, 1965). A timely Notice of Appeal was filed 
with this Court on October 22, 1965. A Motion for Leave to Proceed 
in Forma Pauperis was granted September 19, 1966. 


The District Court had jurisdiction pursuant to the Act of 


June 25, 1948, ch. 645, 62 Stat. 826, 18 U.S.C. § 3231 (1964). 


This Court has jurisdiction of the appeal pursuant to the Act of 
June 25, 1948, ch. 646, 62 Stat. 929, 930, as amended, 28 U.S.C. 
§§ 1291, 1294 (1964). 


STATEMENT OF THE CASE 
Appellant, August J. Serio, was indicted on eight counts of 
violation of 18 U.S.C. § 500, the Federal Postal Money Order statute. 


Four counts (Counts 1, 3, 5 and 7) charged that 
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"On or about April 25, 1964, within the District of 
Columbia, August J. Serio, with intent to defraud, 
did falsely alter a Postal Money Order issued by the 
Post Office Department of the United States and pay- 
able in the United States, by falsely placing the 
figure '8' beside the figure '2', above the word 
'Dollars'." [Count 1 read '7° instead of '8'}. (In- 
dictment) . 


The four money orders involved were depicted in the indictment. The 
other four counts (Counts 2, 4, 6 and 8) charged, as to the same 
four money orders identified in the alteration counts, that 


"On or about April 25, 1964, within the District of 
Columbia, George R. La Shine and August J. Serio, with 
intent to defraud, did pass, utter and publish to [four 
named individuals], a falsely altered money order issued 
by the Post Office Department of the United States, know- 
ing material alterations therein to have been falsely 
made." (Indictment). 


Appellant pleaded not guilty to all eight counts. 


At the joint trial of Serio and La Shine the Government's 


case was as follows: 

The Assistant Chief Accountant of the Baltimore Post Office, 
Frank N. Sibley, testified that four postal money orders produced 
by the prosecuting attorney matched by serial mumber four postal 
money order stubs which he had brought with him (Tr. 23-34). He 
testified that each stub had been printed to show a $2.00 issue 
price. In the normal course of business, he said, the stubs 
would be attached to the money orders before sale and detached 


when the orders were sold, so that the stub should show the amount 
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for which the money order was sold (Tr. 27). Also, he testified, 

in the normal course of business the stub and money order would be 
stamped with a "postmark" stamp (Tr. 28). The stubs and orders 
which were: the subject of his testimony each bore a stamp, which he 
said showed the date of April 25, 1964 and the designation of postal 
substation 65 (Tr. 28-33). While he did not know where the substation 
was, he said he was sure it was somewhere in the Baltimore area (Tr. 
29). 

The Government then presented four Washington, D. C. liquor 
store owners or employees (Herbert Levinson, Arthur I. Ross, Jr., 
Joseph Weinberg and Charles Sheri.an), each of whom testified that 
he had received one of the identified money orders and cashed it 
for $72 or $82 (Tr. 37-44, 65-74, 83-91, 94-104). Each told a 
similar story of cashing an order for a man who signed himself as 
"Angelo C. Lorenzo" and presented a driver's license for identifi- 
cation. Levinson identified La Shine as the man who gave him the 
money order and called himself Lorenzo (Tr. 43-44). Ross testified 
that La Shine "appears to be” the man, but that "I could not posi- 


tively identify him." (Tr. 71-72). Levinson and Sherman did not 


contradict questions assuming that these events took place "on or 


about April 25, 196)" but did not definitively testify as to the 
date (Tr. 38, 39, 43, 95-96). Levinson and Ross did not know what 
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day of the week their transactions took place (Tr. 49, 75) and 


Ross and Weinberg were not asked about the date of the transactions 
at all. 

The Government called Paul Insley, the Sales Manager of a 
Baltimore bakery, to identify the writing on an employment appli- 
cation filed in 1959 with the bakery as that of Serio (Tr. 107- 
11). Mrs. Imogene J. ayer, Assistant Executive Secretary of the 
Post Office Civil Service Board; Eldon C. Drehmel, General Foreman 
at the Washington Post Office; and Beverley A. Pulliam, Superin- 
tendent of Employment at the Washington Post Office, were called 
to identify a Post Office personnel file as pertaining to Serio, 
but could not identify the writing in it as his (Tr. 120-31, 131- 
37, 144-47). 

A Post Office Department fingerprint examiner, Donald Gilbert 
Mooney, then identified a latent 25 percent print on the Govern- 
ment's Exhibit 2 (the second money order) as matching a known print 
of Serio (Tr. 264-74). On cross-examination he testified that 
there were probably 15 or 20 identifiable prints on the money 
orders (Tr. 275), that he had not made comparisons for prints 
other than those of Serio and La Shine (Tr. 276-78), and that the 
identified partial print was the only print on the four money 
orders that he could identify with Serio (Tr. 278). He further 
testified that the print he identified as Serio's could have been 
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placed on the money order "at any time from the time the money order 
was manufactured until I processed it." (Tr. 283). 

Retired Postal Inspector Svend G. Ohrvall testified next. 
Ohrvall had been assigned to investigate the questioned money 
orders, and had a written statement of La Shine to present. On 
the motion of counsel for La Shine, an extended hearing previously 
had been held out of the presence of the jury on Ia Shine's allega- 
tions that the statement (1) had been induced through promises to 
provide La Shine with treatment at the Federal Narcotics Center at 
Lexington, Kentucky, (2) had been made at a time when La Shine was 
suffering from a mental illness or mental defect and was the product 
of such mental illness or defect, and (3) had been made while 
le Shine was illegally detained (Tr. 149-245). The Court ruled 
that the confession was given voluntarily, that Ia Shine had been 
competent at the time, and that he had not been deprived of any 
rights in the circumstances of his arrest and questioning (Tr. 
245-46). 

Counsel for Serio objected to the admission of La Shine's 
statement unless any references to Serio were blocked out (Tr. 


166) and this was agreed to (Tr. 166, 246-50). Serio's trial 


counsel further requested that the statement be read to the jury 
rather than given to it, in order to try to reduce the prejudice 
to Serio, and this was also agreed (Tr. 250-53). 


clea 


Before the jury, Ohrvall identified the four money orders be- 


fore the court as those he had investigated (Tr. 290), identified 

La Shine (Tr. 291), and then read the statement he said Le Shine 
1 

had written and signed. 


1/ As presented to the jury the confession read as follows: 


"State of Maryland 

"City, City of Baltimore. 

"I, George Robert LaShine, upon being duly sworn, make 
the following statement. 

"T make this statement of my own free will in order 
that the truth be known. No threats, promises or induce- 
ments have been made to me. I have been advised of ny 
right to counsel and I am aware that this statement may be 
used in a court of law. 

"I have been shown the following described United 
States Postal Money Orders all made payable to Angelo C. 
Lorenzo or Angelo Charles Lorenzo which were passed by me 
and endorsed by me in the name of Angelo C.' Lorenzo. 

"Serial Number 3,946,964,936, issue date, April 25, 
1964, amount $82.00. 

"Serial Number 3,946,964,938, issue date, April 25, 
1964, amount $82.00. 

oh Bicisins Number 3,946,964,940, issue date, April 25, 
1964, -00. 

“Serial Number 3,946,964,941, issue date, April 25, 
1964, amount $72.00. 

"I have identified these money orders by placing ny 
initials and today's date on the reverse side. 

"The identification used in the passing of these 
money orders was & Maryland driver's license issued to 
Angelo Charles Lorenzo, which I had stolen from an auto- 
mobile which was parked on Puttyhill Road, Baltimore, 
Maryland County. 

"The money orders were given to me by another person. 
He wrote the payee's name and name and address of the 
purchaser on the face of the money order. The money orders 
described were in the amount shown above when I first saw 
them. The other person told me he had bought the money 
orders for two, three or five dollars and altered them to 
the amount shown on the face of the money orders. 

(Contimed) 
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Ohrvall testified that he had never seen Serio before the trial 
(fr. 301). 

The Government then called Edwin Alford, an examiner of 
questioned documents for the Post Office. He stated that it was 
his opinion that the handprinting on the face of the questioned 
money orders was written by the same person who wrote the bakery 
employment ‘application, i.e. Serio (Tr. 320-38). He also testified 
that in his opinion the same person wrote the “appointment affi- 
davit" in the Post Office personnel file (fr. 342-47). On cross- 
examination he testified that he had not compared the printing on 
the face of the money orders with any other writing except that 
from the bakery and Post Office employment files (Tr. 358), and 
specifically not with that of any Post Office employee who might 


1/ = (Contimea) 

"He drove me around in his automobile and I went into 
the stores and passed the money orders. We divided the 
money. The other person got one-third if I didn't make a 
purchase. If I did, he received half. The whiskey I 
bought at the liquor store, we drank. If I bought clothing, 
I kept it. In one instance, I bought a First National Bank 
of Washington Registered Check No. 4725 in the amount of 
$30.00. I gave this bank check to the other person. 

"This statement of three pages has been freely given." 

"Signed, "George R. LaShine 

"Subscribed and sworn to before me this 9th day of 
July, 1964, at Baltimore, Maryland. 

"S. G. Ohrvall.” (Tr. 295-98, also at Tr. 572-7h). 


ee 


have handled the money orders, or of any liquor store employee 
(Tr. 358-59). He further testified that he did not knew where any 
of the writings were made (Tr. 376-77). Ina second phase of 
direct examination Alford gave his opinion that the signature 
"Angelo C. Lorenzo" on the back of each of the quastiocad money 
orders was the writing of Ia Shine (Tr. 380-97). | 

Angelo C. Lorenzo of Baltimore was called and testified that 
he had had a visit from a postal inspector inquiring whether he 
had lost his driver's license and discovered at that time that it 
was missing from his car (Tr. 402-04), as was an out-of-date auto- 
mobile registration (Tr. 403-04). He said that the address on the 
face of the questioned money orders had been his before 1953 and 
would have appeared on the missing automobile registration (Tr. 
40h, 406-07). He testified that Rosia Lorenzo had never lived at 
that address (Tr. 407) and that he knew no Rosia Lorenzo (Tr. 
409-10). He also testified that he did not know Serio or la Shine 
(tr. 407-08). Finally, he testified that the signature on the 
money orders was not his (fr. 410). 

The Government's last witness was Postal Inspector James F. 
Coogan from Baltimore, who was called to testify that he had 
tried to locate Rosia Lorenzo, but who had only, it appeared, 
tried by talking with Angelo Lorenzo, who in turn -- as he himself 


had testified -- told Coogan he did not know her (Tr. 417-18). On 
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cross-examination, however, Coogan was able to identify "Contract 
Station 65" as "a combination confectionery store and post office" 
in South Baltimore (Tr. 418). He was familiar with its operations 
and knew that only one woman worked at the postal counter, with the 
owner filling in at times (Tr. 419). 

At the close of the Government's case, Serio moved for a 
directed verdict of acquittal on the ground that the Government had 
not made out a case against him (Tr. 425-0), which was denied 
(Tr. 441)., Serio did not testify and presented no witnesses. La 
Shine did not testify, but presented an insanity defense (Tr. 4h2- 
74). Serio moved again for a directed verdict (fr. 475, 476, 487), 
which was again denied (Tr. 475, 476, 487). 

Counsel sought and received an instruction that La Shine's con- 
fession was not to be applied to Serio (Tr. 476-77, 544-45). After 
extensive closing argument (Tr. 487-539), the Court charged the 
jury (Tr. 542-67). 

The jury retired to deliberate and subsequently sent for (1) 
the money orders, (2) the samples of Serio's handwriting, (3) an 
enlargement of Serio'’s fingerprints, and (4) La Shine's confession 
(Tr. 569, 571). They were told they could have all of these except 


the confession (Tr. 571), but that that would be read to them again, 


and it was (Tr. 572-74). 
The jury returned a guilty verdict against Serio on all counts 
(fr. 578-79). 


Pas loge 


CONSTITUTIONAL PROVISIONS, STATUTE 
AND RULE INVOLVED 

United States Constitution, Article 3, Section 2, Clause 3 

The Trial of all Crimes, except in Cases of Impeachment, shall 
be by Jury; and such Trial shall be held in the State where the 
said Crimes shall have been committed; but when not committed with- 
in any State, the Trial shall be at such Place or Places as the 
Congress may by Law have directed. 


United States Constitution, Amendment VI 

In all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, by an impartial jury of the 
State and district wherein the crime shall have been committed, 


which district shall have been previously ascertained by law, and 


to be informed of the nature and cause of the accusation; to be 
confronted with the witnesses against him; to have compulsory 
process for obtaining Witnesses in his favor, and to have the As- 


sistance of Counsel for his defence. 


18 U.S.C. § 500. Money orders 

Whoever, with intent to defraud, falsely makes, forges, 
counterfeits, engraves, or prints any order in imitation of or 
purporting to be a money order issued by the Post Office Department, 
or by any postmaster or agent thereof; or 
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Whoever forges or counterfeits the signature of any postmaster, 
assistant postmaster, chief clerk, or clerk, upon or to any money 
order, or postal note, or blank therefor provided or issued by or 
under the direction of the Post Office Department of the United 
States, or of any foreign country, and payable in the United States, 
or any material signature or indorsement thereon, or any material 
signature to any receipt or certificate of identification thereof; 
or 

Whoever falsely alters in any material respect, any such money 
order or postal note; or 

Whoever, with intent to defraud, passes, utters or publishes, 
any such forged or altered money order or postal note, knowing any 
material signature or indorsement thereon to be false, forged, or 
counterfeited, or any material alteration therein to have been false- 
ly made; or 

Whoever issues any money order or postal note without having 
previously received or paid the full amount of money payable there- 
for, with the purpose of fraudulently obtaining or receiving, or 
fraudulently enabling any other person, either directly or indirectly, 
to obtain or receive from the United States, or any officer, employee, 
or agent thereof, any sum of money whatever; or 

Whoever, with intent to defraud the United States or any person, 


transmits or presents to any officer or employee, or at any office of 
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the United States, any money order or postal hes knowing the same 
to contain any forged or counterfeited signature to the same, or to 
any material indorsement, receipt, or certificate thereon, or materi- 
al alteration therein unlawfully made, or to have been unlawfully 
issued without previous payment of the amount required to be paid 
upon such issue -- 

Shall be fined not more than $5,000 or trepiacogt not more than 


five years, or both. Act of June 25, 1948, ch. 645, 62 Stat. 712. 


Federal Rule of Criminal Procedure 18. District and Division 

Except as otherwise permitted by statute or by these rules, 
the prosecution shall be had in a district in which the offense was 
committed, but if the district consists of two or more divisions 
the trial shall be had in a division in which the offense was com- 
mitted. 


STATEMENT OF POINTS 
1. The only connection the appellant is alleged to have had with 
certain altered postal money orders is the handprinting of two 
names and an address on the face of them. This is not suffici- 


ent evidence on which to send to the jury the question whether 


he altered them by inserting specified digits to change the 


amounts upon them. 


2. 
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The appellant was improperly convicted in the District of 
Columbia for the alteration of postal money orders "within the 
District of Columbia" where tuere was no evidence that the 
money orders were altered in the District of Columbia, no evi- 
dence that he was in the District of Columbia, and it was 
established that he did not utter the money orders. 

The only connection the appellant is alleged to have had with 
certain altered postal money orders is the handprinting of 
two names and an address on the face of them. This is not 


sufficient evidence on which to send to the jury the question 


whether he knew they were altered and, with that knowledge and 


an intent to defraud, aided and abetted the altering of these 
money orders. 

The confession of appellant's co-defendant was introduced into 
evidence at their joint trial. Under the circumstances of this 
case it necessarily implicated the appellant, and served to 
compensate for the Government's otherwise inadequate case 
against him, so that its admission was error. 


\ 


Appellant has been convicted of the specific charge that he 
altered four postal money orders by inserting additional digits on 
them next to the original machine-printed figures. No evidence 
has been produced pertaining to the actual alteration, either to 
show how it was performed, or by whom. The only circumstantial 
evidence connecting appellant with the questioned postal money 
orders are a partial fingerprint and testimony that his handprint- 
ing appears in the name and address blocks on the face of the 
orders. Furthermore the evidence affirmatively shows that the 
money orders were uttered by someone else. Assuming the truth of 
the Government's evidence, the printed name and address show nothing 
about the alteration of the orders, are no crime in themselves, and 
are no indication that the appellant, rather than anyone else, per- 
formed the alteration. The fingerprint adds nothing to the hand- 
printing because it could have been placed on the money order at 
the same time. Therefore, the Government has not met its burden of 
excluding every reasonable hypothesis except the guilt of the appel- 


lant. The conviction mst be reversed. 


Ir. 


Appellant's conviction of the alteration of four postal money 


orders in the Court below required a finding that the alteration was 
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performed "within the District of Columbia". The Government con- 
ceded, however, that there was no evidence that the alteration was 
in fact performed within that jurisdiction. There was also no 
evidence that the appellant had been in the District of Columbia at 
any pertinent time. In fact, the Government showed affirmatively 
that the questioned money orders were not uttered by the appellant, 
although the uttering was done in the District of Columbia. The 


appellant's residence was in Maryland, and the questioned money 


orders showed they were issued in Maryland. In these circumstances, 
the trial court's reliance on a presumption that alteration of a 
forged document takes place in the jurisdiction of uttering was 
error. The presumption is rebutted by the residence of the appel- 
lant and the place of issue of the questioned instruments. Further- 
more, it has no logical force when it is applied to a person who is 
not shown to have been in the jurisdiction at all, and who is shown 
not tc have been the person who uttered the questioned money orders. 
By failing to require the Government to sustain its burden of prov- 
ing veme, the trial court not only failed to require proof of an 
essential element of the offense, but denied appellant his consti- 
tutional right to a trial in the jurisdiction where the alleged 
crime was committed. 
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Ir. 

The appellant was convicted on four counts of uttering falsely 
altered money orders. The Government conceded that he did not 
participate in the actual utterinc, but relied on a theory that he 
aided and abetted in the commission of the offense at another time. 
In fact, there was only one act that the Government's testimony can 
be taken to show that the appellant committed: handprinting two 
names and an address on the face of the questioned postal money 
orders. With no further evidence about the circumstances of this 
printing, the Government has failed to meet its burden of proving 


the appellant (a) knew that the money orders had been falsely 


altered and (b) with an intent to defraud aided and abetted in the 
uttering of the money orders. Because there is no showing of know- 
ledge or intent, or of circumstances indicating it, the conviction 
of appellant for aiding and abetting mst be reversed. 


iv. 

The appellant's co-defendant's confession was introduced into 
evidence at their joint trial. As admitted, it stated that another 
person had performed the alteration of the questioned money orders and 
had participated in their uttering. Appellant was the only other 
person on trial with the confessor for uttering and was the only 


person on trial for alteration. In these circumstances the 
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confession necessarily implicated appellant and served to compensate 
for the Government's otherwise wholly inadequate evidence against 


him. It was clearly prejudicial to him and its admission was plain 


error. 


ARGUMENT 


I. There Is No Evidence in the Record That the Appellant Altered 
the Questioned Postal Orders, So That It Was Error Not 


to Direct a Verdict of Acquittal on the Alteration Counts. 


With respect to Point 1 the appellant desires the 


Court to read the following pages of the reporter's 


transcript: Tr. 23-3, 37-4, 65-74, 83-91, 94-104, 


425-41, and the Indictment. 
Serio, and only Serio, was indicted on the specific charge that 


"did falsely alter a Postal Money Order issued by the Post 
Office Department of the United States and payable in the 
United States, by falsely placing the f. e 'T' beside the 
Pigure '2', above the word 'Dollars'". 


No evidence was produced to show that Serio made such an altera- 
tion, or to show by whom, where or how such an alteration was 


made, or even to connect Serio af the actual alteration. On 
2 
this complete failure of proof, a directed verdict of acquittal 


1/ Count 1. Counts 3, 5 and 7 read identically except that the 
figure "8" instead of "7" is alleged. 


2/ The trial court correctly charged the elements of the offense: 
"The essential elements of the offense charged in these 

four counts of the indictment which the Government mst prove 
beyond a reasonable doubt in order for you to find the Defend- 
ant August J. Serio guilty on those counts are: One, that 
the offense in question occurred on or about April 25, 1964 
within the District of Columbia; two, that the Defendant Serio 
did alter the Postal Money Order issued by the Post Office 
Department of the United States and payable in the United States 
by making the additions as alleged in the indictment; and three, 
that he did so with intent to defraud." (Tr. 550-51). 
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3 
was sought, and i was error not to grant it, as a review of the 


evidence will show. 

Assuming the truth and accuracy of the whole of the Government's 
evidence, only two things in this entire record even connect Serio 
with these money orders: (1) testimony that his printing appears 
in the name and address blank on the front and (2) testimony that 
@ 25 percent fingerprint on one money order is his. The finger- 
print actually adds nothing, for if it is Serio's printing, it is 
logical that his fingerprint would appear somewhere on the documents 


which he is assumed to have printed. But Serio is not charged with 


3/ A Girected verdict was sought at the close of the Government's 
case (Tr. 425-40) and at the close of the trial (Tr. 475, 476, 
487). It was denied each time (Tr. 441, 475, 476, 487). 


4/ The test on a directed verdict of acquittal, of course, is 
whether "a reasonable mind might fairly conclude guilt beyond 
@ reasonable doubt." Curley v. United States, 81 U.S.App.D.C. 
389, 160 F.2d 229, cert. denied, 331 U.S. 037, rehearing denied, 
331 U.S. 869, 870 (1947). Where, as here, the issue is founded 
upon circumstantial evidence, doubt is to be judged in the light 
of the rule that "unless there is substantial evidence of facts 
which exclude every reasonable hypothesis but that of guilt, the 
verdict mst be not guilty, and that, where all the substantial 
evidence is consistent with any reasonable hypothesis of inno- 
cence, the verdict mst be not guilty." Carter v. United States, 
102 U.S. App.D.C. 227, 231-32; 252 F.2d » 612-13 (1957). 


This Court has clearly established that evidence of a defendant's 
fingerprints at the scene of a crime is not alone sufficient to 
convict him of the crime, but that the Government mst produce 
evidence of participation in the actual offense. This is par- 
ticularly true where, as here, the age of the prints is unknown 
and there are other unidentified prints. In those circumstances, 
@ reasonable doubt mst exist as a matter of law. Hiet v. United 
States, No. 19,716 (D.C.Cir., June 22, 1966) (opinion of Pretty- 
man, J.); Cepims v. United States, 117 U.S. App.D.C. 15, 32% F.2d 
(Contimed) 
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printing a name and address on these money orders. He is charged 
with altering them "by falsely placing” a figure."7" or "8" “beside 
the figure '2", above the word 'Dollars’.” Nothing about Serio's 
handprinting a name and address shows anything about the alteration 
of the figures. If Serio printed names on the money orders, when 
did he do so? Were they altered before he printed on them? After? 
We cannot tell. Still less can we tell who altered them, and cer- 
tainly we cannot say Serio did. In other words, the simple fact 
of Serio's printing on the money orders does not “exclude every 


reasonable hypothesis but that of guilt" and cannot serve of aes 


to support a conviction for alteration beyond a reasonable doubt. 
In this comection, it is important to look at the evidence that 


was not produced by the Government. Ths, it was not even shown 


5/ (Contimea) 
893 (1963); bell v. United States, 115 U.S.App.D.C. 30, 316 
F.2d 681 Goes IS z 8 principal applies here, not only to the 
fingerprints, but also to the printing, which only shows contact 
at an unspecified time. 


Possibilities abound. For instance, Serio could have filled in 
the blanks for someone who said she was Rosia Lorenzo but who 
could not, for one reason or another, write. A wholly different 
possibility, consistent with innocence of alteration, is that 
Serio, for some reason, filled in the orders for La Shine and 
that Ila Shine later altered the money orders. This is a permis- 
sible hypothesis of innocence although the evidence does not even 
show that Serio knew Ia Shine. And Serio may have believed Ia 
Shine was Lorenzo. Compare v. United States, 352 F.2d 203 
(Sth Cir. 1965), discussed in Part lil, infra, in which it was 
shown that the appellant was intimately associated with a group 
uttering forged money orders, but it was not directly shown that 
he participated in this activity. His conviction was reversed 
for lack of evidence. 
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that the money orders were issued in the ordinary course of business. 
Instead, a Post Office accountant, who never saw the money orders 
until after they had been dishonored, testified as to how they would 
have been issued if they were issued in the ordinary course of busi- 
ness (Tr. 26-33). It does not appear whether the orders were ever 
issued from a postal station, or whether they were stolen and sub- 
sequently stamped, for example, much less what amount was on them 
when they left the Rr erey Nor does it appear how they were 
altered: by Government machine? by pen and ink? by some other 
process? The record does not show. 

By the same lack of proof, it parauca naaery sang a! 


orders were issued by the substation, if they were. Similarly , 


v/ Testimony later showed that the stamp on the money order identi- 
fied a postal station in a store in South Baltimore, Maryland, 
and that only two employees there dealt with money orders (Tr. 
418-19). The request of Serio's trial counsel for a missing 
witness instruction as to these two employees was denied (Tr. 
565). In fact, in view of their easy accessibility, their 
absence is a significant failure of proof by the Government 
which should have been taken into account in considering a 
directed verdict of acquittal. 


The accountant testified that the money orders and the stubs 
with the same serial mmber both bore stamps dated April 25, 
1964 and identification of the same postal substation. There 
is no showing in this record low the stubs reached the trial, 
or that the stubs were ever in that substation. There is thus 
nothing in the record to show that the money orders were in fact 
issued April 25, 1964 any more than March 25, for example, or 
in fact to show that they were even “issued” at all. 
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there is no evidence in the record to show when they were cashed. 
Ths there really is nothing definitive in the record about the 
money orders from whenever they left the printing plant to when- 
ever they were cashed. Somewhere in that period they seem to have 
been altered somehow, but there is nothing in the record on which 
to make a reasonable judgment, beyond a reasonable doubt, as to who 
it was that did it. 

None of the Government's other evidence in this extensive 
record bears on the issue of alteration. Of course, there were 
elaborate presentations designed to show that the printing and 
partial fingerprint on the money orders came from Serio, but these 
add nothing to the facts they were designed to prove. There was 
also a great deal of evidence to show that the money orders had in 
fact been negotiated and to show that Le Shine was the man who had 
done this. Here again, this showed nothing about either Serio or 
the alteration, and should have had no bearing on the accusation 


that Serio did the alteration. Instead, this evidence belonged 


9/ The prosecuting attorney carefully asked each of the four liquor 
dealers connected with these money orders whether he was working 
in his store on April 25 (Tr. 38, 66, 84, 94). But he did not 
ask two of them when they cashed the money orders at all, and 
asked the other two only indirectly whether it was "on or about” 
April 25 (Tr. 38, 39, 43, 95-96). The prosecution's subsequent 
argument to the trial judge (Tr. 437) that the testimony showed 
the orders were cashed on April 25 was, to say the least, unsound. 


to the case against La Shine. 

To meet this absence of evidence, the prosecuting attorney 
relied in the argument on Serio's motion for a directed verdict 
below on two sets of circumstances: (1) that the money orders 
head been shown to have been issued in the ordinary course of 


business for $2, and (2) that the money orders were cashed on the 


10 
same day they were issued (Tr. 437-38). Not only does neither 


of these sets of circumstances connect Serio with the alteration, 
but more importantly, neither essumption is borne out by the evi- 
dence. As has been pointed out previously, the testimony of a 
Post Office accountant who had nothing to do with issuing these 
money orders showed only that if issued in the ordinary course of 
business the money orders were issued on April 25 for $2, but that 
only begs the point, and nothing in the record shows they were so 
issued. Furthermore, as has also been demonstrated, the record 
in the case was constructed so that it does not show that the 
money orders were cashed on April 25. Therefore, even if the 
prosecutor were right in thinking that these two sets of circun- 
stances necessarily linked Serio to the manual act of altering the 
10/ The Government also argued that Serio had to be guilty of 
alteration because the address on the money orders was 
identified as having been Lorenzo's. There is no logic to 
this assertion, any more than to any other that assumes that 


the act of alteration can be found as a fact from the act of 
printing the address. 
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money orders, which of course they do not, his argument would have 


to fail here, where those circumstances expressly are not even shown 
by the record. 

The Government has manifestly failed to meet its burden of 
proving beyond a reasonable doubt that Serio is the man who changed 
the numbers on the money orders. A directed verdict of acquittal 
was required, and the convictions for alteration mst be reversed. 
II. There is No Evidence in the Record That the ‘Questioned Postal 

Mo! Orders Were Altered in the District of Columbia, So That 

t Was or © Direct a Verdict of Acquittal on the 

Alteration Counts. 

With respect to Point II the appellant desires the 
Court to read the following pages of the reporter's 
transcript: Tr. 425-41, 540-42, 551, and the 
Indictment. 

Another failure of proof on the alteration counts (1, 3,5 
and 7) is the complete absence of any evidence that the alteration 
itself was performed in the District of Columbia. The indictment 
specifically charged that the alterations, that is,the actual plac- 
ing of additional digits on the money orders, were performed "with- 
in the District of Columbia". This is a specific element of the 
offense, without a finding of which there can be no conviction. 
Indeed, the trial judge correctly so charged (Tr. 550-51). 


"IQ}uestions of vemme are more than matters of mere procedure." 
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Travis v. United States, 364 U.S. 631, 634 (1961). They are mtters 
of constitutional import: 


"The Trial of all Crimes . . - Shall be held in the State 
where the said Crimes shall have been committed ... 
U.S. Constitution, Art. 3, § 2, cl. 3. 


Trial is to be "by an impartial jury of the State and district where- 
in the crime shall have been committed.” U.S. Constitution, Amend- 
ment VI. 


“These are matters that touch closely the fair administra- 
tion of criminal justice and public confidence in it, on 
which it ultimately rests. These are important factors 
in any consideration of the effective enforcement of the 
criminal law. . . . Questions of vemme in criminal cases, 
therefore, are not merely matters of formal legal pro- 
cedure. They raise deep issues of public policy in the 
light of which legislation mst be construed. .. .' 


United States v. Johnson, 323 U.S. 273, 276 (1944). 


The constitutional requirement has been embodied in Fed.R. 
Crim.P. 18: 
"Except as otherwise permitted by statute or by these rules, 
the prosecution shall be had in a district in which the 
offense was committed... ." 
Thus, the appellant, indicted and tried in the District of Columbia, 
was denied a fair trial and the Government's case against him was 
unproved unless the offense was committed there. His trial counsel 
properly moved for a directed verdict for the failure of the 


Government to prove that it was. 


Tr. 425-29, 487. An objection to the judge's instruction on 
the point was also lodged. Tr. 541-h2. 
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The prosecuting attorney admitted the absence of any evidence 
to show that the alteration took place in the District of Columbia, 
and relied on what he described as "a presumption of law" that 
where a forged document is presented in a jurisdiction, it was 
forged in that jurisdiction (Tr. 432, 540-41). The prosecutor's 
reliance was misplaced. To the extent that there is such a propo- 
sition it is inapplicable to this case for three reasons: 

(1) It is rebutted here by the facts of record, 

(2) It is not applicable to a person not shown to have 

been in possession of the forged document within the 
jurisdiction, 

(3) It appears never to have been adopted by this Court in 

any form, and it should not be in this case. 


(1) The doctrine on which the prosecutor relied is based, in 
American law, upon United States v. Britton, 2 Fed. Cas. 1239 
(No. 14,650) (C.C.D.Mass. 1822). That opinion, which was a charge 
to the jury by Justice Story, involved a trial for possessing, 
altering and uttering a forged check drawn on the Bank of the 
United States. The evidence showcd that the check was issued to 
the defendant in Philadelphia for $104 and that he tried to pass it 


in Boston where it read $9090 (or $990, the report is inconsistent) . 


Justice Story charged: 
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"(TJhe place, where an instrument is found or offered 

in a forged state, affords prim facie evidence, or a 

presumption, that the instrument was forged there, unless 

that presumption be repelled by some other fact in the 

case.” (At 1241.) 
In connection with this statement Justice Story cited two English 
cases to demonstrate the kind of facts that would "repel" the "pre- 
sumption". One of these he said showed the instrument was dated 
(and apparently issued) in another jurisdiction, and the other he 
said showed the defendant's residence was in another jurisdiction. 

Thus the present case comes within both of Justice Story's 
suggested refutations of his "presumption": here the appellant is 
shown by the record to be and long to have been a resident of 
Baltimore (Tr. 119, 108-09), not the District of Columbia, and the 
altered money orders show on their face that they were issued in or 


near Baltimore (Tr. 28-33). The "presumption" fails. 


(2) In Britton, there was testimony to show that the defendant 


had had possession of the altered check when it was issued in 
Philadelphia and had possession of the altered check when he at- 
tempted to utter it in Boston. The defendant's possession at the 
place of uttering there gave some logical substance to the idea 
that he might have possessed and altered the check in the same 
jurisdiction. In this case, on the other hand, the Government 
specifically endeavored to prove that the uttering of the money 
orders was done by Ia Shine. There is no evidence whatsoever to 
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show that Serio ever possessed the money orders in the District of 
Columbia. In fact, so far as the record shows, Serio was not in 
the District of Columbia for several years preceding his arraign- 
ment on these charges. Whatever logic there might be in saying 
that one who possesses an altered document in a jurisdiction can 
be presumed to have altered it there, there is no logic in saying 
that when one possesses a document in a jurisdiction someone else 
can be presumed to have altered it there, or that when one does not 
possess a document in a jurisdiction he can still be presumed to 
have altered it there. 

The few subsequent cases located applying this doctrine all 
contain the element of possession of the altered instrument in the 
Jurisdiction in question by the individual charged with altering 
it. Annotation, 164 A.L.R. 621, 650 (1946). Whatever logical 
force the presumption may have is completely lost in this instance 
where the rational connection between place of possession and place 
of alteration fails. See Tot v. United States, 319 U.S. 463 (1943). 


(3) This Court has never applied this rule. The Government 
was misguided in its effort at the trial to show that this Court had 
decided a similar veme question by failing to mention the point 
in Leigh v. United States, 117 U.S.App.D.C. 315, 329 F.2a 883 


(1964). While veme was argued on brief in that case, and indeed 
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was not mentioned in the decision, the Government's primary reli- 
ance there was on the fact that the question had not been raised 
in the trial court and therefore had been waived (Appellee's Brief 
12-13; Appellant's Reply Brief 11). It camnot be assumed from the 


Court's statement that "We have examined the other errors assigned 


by appellant and find them without merit" (117 U.S.App.D.C. at 316 
329 F.2d at 884), that the Court decided the veme point against 
the appellant rather than deciding it was improperly raised. 

Neither does this appear to be the case in which to adopt or 
apply a presumption that alteration occurs in the jurisdiction of 
uttering. Here only one man, Serio, is charged with altering, and 
the Government has specifically shown that he is not the man who 
performed the acts of uttering. There is no evidence connecting 
Serio with the District of Columbia in any way, shape or mamner at 
the time of the transactions concerned. In fact, even assuming for 
the sake of, argument that Serio altered the questioned money orders, 
all logic would indicate that he would have done so in the jurisdic- 
tion in which they were issued and in which he resided -- Maryland. 
There is no evidence that the acts of alteration were performed in 
the District of Columbia and no logic to a presumption that they 


12/ 


12/ In this connection, it should be noted that Justice Story's 
“presumption” was absolute, that is, so far as he was concerned, 
once the evidence of possession in a jurisdiction was raised, 
it was the obligation of the defendant to come forward with 

(Contimed) 
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It was thus error for the trial judge to deny a directed verdict 
of acquittal on the alteration counts because of the Government's 
failure to prove that the alteration was perpetrated within the 
District of Columbia. The same error was repeated, in a different 
context, when the judge charged the jury that "as a mtter of law" 
they could infer that the alteration was done in the District of 
Columbia if they found that the uttering was done there (Tr. 551). 
Because of the failure of proof, the convictions oi the alteration 
counts mst be reversed. 


IIt. There Is No Evidence in the Record to Connect Appellant 
With the Uttering of the Questioned Money Orders, So That 


It Was Error Not to Direct a Verdict of Acquittal on the 
Utter Counts. 


With respect to Point III the appellant desires 


the Court to read the following pages of the re- 
porter's transcript: Tr. 23-34, 37-4, 65-74, 83-91, 
94-104, 425-41, and the Indictment. 

The evidence produced by the Government is also insufficient, 


as a matter of law, to prove that Serio participated in the 


12/ (Contimed) 
Opposing evidence if he wanted to avoid the presumption. 
United States v. Britton, supra 1240-41. This kind of pre- 
sumption has long since been held to be violative of due 
process. Tot v. United States, 319 U.S. 463 (1943). 
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uttering of the questioned money orders. The Government did 
not even contend that he participated in the actual uttering, but 


relied on a theory that he aided ih abetted in the commission of 
1 
the offense at some earlier time. 


The elements of the offense are, as the trial judge charged: 


"One, that the money orders in question were falsely altered; 
two, that the Defendants passed the money orders, represent- 
ing them to be true and gemzine; three, that they knew 
material alterations therein had been falsely made; and four, 
that they did so with intent to defraud.” (Tr. 553) 15/ 


13/ A directed verdict of acquittal on the uttering counts was 
four times sought and denied. See footnote 3, supra. 


14/ Presumably this is based upon the aiding and abetting statute, 
18 U.S.C. § 2 (1964), Act of June 25, 1948, as amended 
October 31, 1951, ch. 655, § 17(b), 65 Stat. 717. 


1s/ The trial judge expanded on the standard of proof as to those 
elements as follows: 


"As to the first element, that the money orders were 
falsely altered, the Government mst prove that some material 
alteration was made therein. It is not necessary that the 
whole instrument and writing be falsified, merely that it 
contain some material misrepresentation of fact. 


"As to the second element, it is merely meant that the 
Defendants presented the money orders for cashing, represent- 
ing them to be true and gemine. 


"As to the third element, that the Defendants knew that 
material alterations had been falsely made, whether the 
Defendants did have such knowledge mst be determined by you, 
the jury, from a consideration of all the circumstances sur- 
rounding the alleged transaction as shown by all the testimony 
in the case, 


"As to the fourth element, that they acted with intent to 
defrand, fraudulent intent cannot be proven directly. . ." 
(Tr. 553-54). 
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There is so little evidence in the record involving Serio that 
even the basis of the Government's claim that he eided in the utter- 
ing is unclear. It may be that the aiding and abetting prosecution - 
rests on the alteration prosecution -- that the argument is that 
Serio aided and abetted by altering the money orders (Tr. 436). If 
80, the inadequacy of the evidence to support a prosecution for 
alteration, previously shown, also immediately defeats the prosecu- 
tion for aiding and abetting the uttering. 

Otherwise, taking all the Government's evidence as true, there 
is only one act that the testimony shows Serio committed: hand- 
printing on the face of the money order. Thus any other theory of 
the prosecution mst show -- beyond any reasonable doubt -- that 


that one act was a knowing and intentional involvement in the aan 


ing of the money orders, with knowledge that they had been altered. 
This cannot be done. 

The judge charged that knowledge of the siparetions and intent 
to defraud were to be inferred from the surrounding circumstances. 
But as to Serio, there are no surrounding circumstances -- only his 


21/ 


printing. The printing shows only contact, not knowledge or intent. 


16/ The fingerprint is subsumed in the printing, since it adds 
nothing to the assumed truth of the conclusion that the print- 
ing is Serio's. Further, a fingerprint can prove neither know- 
iedge nor intent. See cases cited in footnote 5, supra. 


17/ As to knowledge that the money orders were altered, it is of 
course relevant that four experienced liquor dealers were un- 
able to detect the alteration. If the money orders had been 
altered before Serio was in contact with them, there is no way 
to conclude that he would have known it. 
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And contact alone will not support a conviction -- or the liquor 
dealers could have been convicted, too. 

Here again, as to Serio, the things that have not been proved 
loom larger than the thing that has. There is no proof that Serio 
ever knew La Shine, mich less that he acted in concert with him. 
There is no proof that Serio was ever in the District of Columbia. 
There is, as demonstrated in Point I, no proof when and how the 
money orders were issued and no proof when they were cashed. There 
is nothing to show who had them or when until La Shine cashed them 
at the liquor stores. 

In these circumstances, the presence of Serio's printing on 
the money orders is utterly ambiguous. Printing names is not a 
crime nor can it be made a crime by another person misusing the 
document on which they were printed. There mst be some connection 
between the printer and the utterer, to exclude every reasonable 
hypothesis but that of guilt. Here there is no showing Serio even 
knew Ie Shine. Neither is there any showing that, if Serio knew 


Ia Shine, he did not know him as aneiisot!! puthernnces even with 


@ connection, there would still be no evidence of knowledge or 
intent. Without any showing of a connection, mich less of know- 
ledge and intent, a reasonable doubt mst persist. 


Causey v. United States, 352 F.2d 203 (Sth Cir. 1965), is 


instructive in this regard. Causey was one of a group prosecuted 


18/ As to such a showing it would of course also be relevant that 
Ie Shine was able to convince four liquor dealers that he was 
Lorenzo. 
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on two counts of unlawful receipt, concealment, and retention of 
postal money orders, for forgery of postal money orders, and for 
conspiracy to violate 18 U.S.C. § 500. The evidence showed that 
Causey had been "in and out" while the forged money orders were 
filled out, had gone on a four dev automobile trip with three 

other persons which was apparently financed with forged money 

orders, had signed fictitious names to motel registers on the trip, 
and had once suggested "moving on" when the one of his fellow travel- 
ers who was supposed to have cashed the forged money orders returned 
to the motel one day and reported he "just about got busted.” This 


evidence affirmtively linked him with the project. On the other 


hand, the testimony indicated that Causey, like Serio here, was not 
present when the forged money orders were cashed. 

On substantive counts akin to those that Serio is charged with 
here, the court reversed Causey's conviction out of hand. In an 
extended discussion of his conviction on the lesser conspiracy count, 
the court concluded, "To establish the intent essential to a convic- 
tion for conspiracy the evidence of knowledge mist be clear and not 
equivocal." (352 F.2d at 207). This evidence, the court held, was 
not "clear" and it reversed on the conspiracy count as well. 

If the absence of evidence in Serio's case were not sufficiently 
apparent, the contrast with Causey would mike it so. There it was 
clearly ehown thst Causey knew the ubterer and travelled vith him 
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while he uttered the forged money orders. Yet this still did not 
show guilty knowledge. As to Serio, there is no evidence he even 
knew La Shine, and none that he was in the District of Columbia. 
The evidence there did not show Causey had knowledge of the uttering 
scheme, and the evidence here cersainly did not show Serio did. 

Because the Govermment did not meet its burden of proving beyond 
@ reasonable doubt that Serio knowingly and intentionally aided and 
abetted Le Shine's uttering activity, a directed verdict of acquittal 
should have been granted. The failure of the trial court to do so 
should be reversed. 


IV. It Was Error to Admit the Confession of Appellant's Co-defendant 
at JO Trial. 


With respect to Point IV the appellant desires the Court 


to read the following pages of the reporter's transcript: 
Tr. 166, 246-53, 295-98, SiS, 569-7h. 

The trial of Serio for alteration and for uttering was consoli- 
dated with the trial of Ie Shine for uttering. Ia Shine, whom the 
evidence showed had been the actual utterer, had given a written 
statement to a postal inspector when interrogated, and this state- 
ment was introduced into evidence at the joint trial. The jury was 
properly instructed to disregard the confession as to Serio 
(fr. 544-45), and of course this court cannot consider it in veigh- 
ing the evidence in the points of appeal discussed in the preceding 


sections of this brief. 
Admission of the confession, however, even with protections, 


also constituted prejudicial error as to Serio. This case demon- 


strates Judge Learned Hand's famous dictum that an instruction to 
disregard a confession is in fact 

"(T]he recommendation to the jury of a mental gymastic 

which is beyond, not only their powers, but anybody's 

else." Nash v. United States, 54 F.2a 1006, 1007 (2a 

Cir. 1932)--  ——CS—CSCS<S;7X2C CS”! 

Here, the name of Serio did in fact appear in the confession, and it 
was blocked out, as the decisions of this Court require. Kramer v. 
United States, 115 U.S.App.D.C. 50, 317 F.2d 114 (1963). Further- 
more, it was agreed that the confession would only be read to the 
jury instead of given to them (fr. 251-53). 

In fact, the confession did matter to the jury. They asked for 
it during their deliberations (Tr. 569) and it was again read to 
them (Tr. 572-7h). Thus they had impressed upon them La Shine's 
statement that "another person" (as the revised text put it) had 
given him the altered money orders and had told him he had eltered 
them. They had impressed upon them that only one other man was on 
trial with Le Shine, and that only that other man was on trial for 
alteration. They also had impressed on them by the two oral pre- 
sentations of the confession that for some reason they were not to 
be allowed to see La Shine's written statement. It required no 
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great perspicacity on their part to fill in the blanks, and it 
seems doubtful that they spent mch time judging the lack of 
actual evidence against Serio. 

The Second Circuit has recently held in similar circumstances 
that a confession of one defendant was inadmissible in a joint 
trial, even though other names were blocked out, because it vio- 
lated the other defendants’ Sixth Amendment right to be confronted 
with the witnesses against them. United States v. Bozza, No. 
29,797 (2d Cir., August 1, 1966). While Serio's conviction is an 
excellent demonstration of the problem that concerned Judge 
Friendly in Bozza and Judge Hand in Nash, this question need not be 
reached by this Court in this case because the utter absence of 
evidence against Serio requires a directed verdict of acquittal in 
any event. 

Nevertheless, while the error of admitting the confession was 
not preserved by the notation of an objection at trial, it was 
clearly wholly prejudicial to Serio in the circumstances of this 
case. It is therefore plain error which this Court should consider 
pursuant to Fed.R.Crim.P. 52(b) = 


19/ The deletion of the last two paragraphs of the substance of 
the confession (see p. 6 n. 1, supra) would have removed all 
references to "another person" without removing the basic 
material that enculpated Ia Shine. This would have been less 
prejudicial to Serio, and at least this mich deletion was re- 
quired under Kramer v. United States, supra. 


The receipt of La Shine's confession into evidence may also 


require reversal of Serio's convictions for another reason, depend- 


ing upon events subsequent to the writing of this brief. La Shine's 


conviction is now before this Court on appeal on the ground that his 
confession was improperly obtained. Ia Shine v. United States, 

No. 19,818, argued September 19, 1966. Under the decisions of this 
Court, even if it were found here that the failure to direct a 
verdict of acquittal in favor of Serio was not erroneous, but if the 
admission of La Shine's confession is found improper as to Le Shine, 
it would be necessary to remand Serio's convictions for a new trial 
with La Shine’s confession excluded. Greenwell v. United States, 
119 U.S.App.D.C. 43, 49-50; 336 F.2d 962, 968-69 (196k). 
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CONCLUSION 


For the reasons stated in Parts I, IT, and IIT of this brief, 
it was error for the trial court to deny the appellant's motions 
for a directed verdict of acquittal. The Court should reverse the 
judgment of the trial court and remand the case to the trial court 
with instructions to enter a judgment of acquittal. 

Even if there were enough evidence to send the case to the 
jury, it was error, for the reasons stated in Part IV, for the 
trial court to admit into evidence the confession of appellant's 
co-defendant at their joint trial because of the prejudice to the 
appellant. This requires, even if the Court were to affirm as to 
Parts I, IZ, and ITI, that the Court should reverse the Judgment 
of the trial court and remand the case to the trial court for a 
new trial with the confession excluded. 

Respectfully submitted, 


Frederick S. Hird, Jr. 


Klagsbrumn & Hanes 
71O Ring Building 
Washington, D. C. 20036 


Attorney for Appellant 
(Appointed by this Court) 


October 14, 1966 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented : 


1) Did the trial judge properly allow the jury to pass 
on appellant’s guilt of altering money orders by raising 
the amounts where the jury could conclude from the evi- 
dence: that appellant’s fingerprint was on one of the 
money orders; and that, in the short interim between is- 
suance of the orders in an unaltered condition and utter- 
ance in an altered condition, appellant had falsely indi- 
cated that a named person was the recipient of the order 
and listed a non-existent purchaser, both names being 
accessible by way of stolen papers; and that the orders 
were shortly thereafter passed in that condition? 

2) Where a jury can conclude that four money orders 
were issued in Baltimore in an unaltered condition and 
thereafter were first seen in an altered condition in the 
District of Columbia and were nowhere else shown to 
have been so seen, may the jury legitimately infer that 
the alteration took place in this jurisdiction? 

3) Where appellant’s co-defendant was convicted of ut- 
tering altered money orders by using the stolen identifica- 
tion papers of one “Angelo C. Lorenzo”; and where the 
altered orders could be found to have been issued less than 
a day earlier; and where there is evidence from which 
the jury can conclude that appellant altered the money 
orders and wrote in the name of “Angelo C. Lorenzo” as 
the payee, using also an address found on the same iden- 
tification as that utilized in uttering the money orders, 
may the jury legitimately conclude that appellant aided 
and abetted the uttering of the money orders? 

4) May appellant now contest the admissibility of his 
co-defendant’s statement when, at trial, counsel asserted 
that the confession was admissible only on certain condi- 
tions and those conditions as well as other requests of 
counsel were agreed upon as the proper course to take? 


Counterstatement of the case 

Constitutional provisions, statute and rule involved 
Summary of argument ............:scsccececesceeesesesenseseeneseeneneeneneeereees = 
Argument: 


1. There was sufficient evidence from which the jury 
could infer that appellant had altered the money 
orders in question (Counts 1, 3, 5, 7) 


. The jury could reasonably infer on the whole record 
that appellant altered the money orders within this 
jurisdiction and the trial judge did not err in refus- 
ing appellant’s motions for judgment of acquittal on 
Counts 1, 3,5 &7 


. The jury could validly infer that appellant altered the 
money orders and forged the names of the purchaser 
and payee with the purpose of aiding and abetting the 
uttering of the orders; the trial judge properly re- 
fused to direct a verdict on Counts 2, 4, 6 and 8 


. Appellant agreed to the introduction of LaShine’s con- 
fession providing certain conditions were met; those 
conditions were met and he should not be heard to 
object after an unfavorable verdict ..... te 
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For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19,819 


Aucust J. SERIO, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In an eight-count indictment, George LaShine and ap- 
pellant Serio were charged with various violations of 18 
U.S.C. $500 (1964). Several counts (Nos. 1, 3, 5 & 7) 
charged appellant with falsely altering four different 
money orders in material respects. The remaining counts 
(Nos. 2, 4, 6 & 8) charged both appellant Serio and La- 
Shine with uttering to different persons the four money 
orders which Serio was alleged to have altered. Appel- 
lant Serio and LaShine were tried jointly (Crim. No. 
1073-64) in a four-day trial beginning on September 13, 
1965; on September 16, the jury returned a verdict of 
guilty on all counts of the indictment. Appellant was 


(1) 
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subsequently sentenced to imprisonment for a period: of 
1 to 3 years on the altering counts (Nos. 1, 3, 5 & 7), the 
sentences on these counts to run concurrently with each 
other, and to imprisonment for 1 to 3 years on the utter- 
ing counts (Nos. 2, 4, 6, 8), the sentences on these counts 
to run concurrently with each other. The sentences on 
the uttering counts were made to run consequtively with 
those imposed on the altering counts. LaShine and appel- 
lant Serio noted separate appeals.’ 

The evidence of appellant’s guilt consisted of the cir- 
cumstantial evidence normally needed to prove crimes 
such as that involved here. In essence, the extensive 
testimony showed the following. 

Personnel from four liquor stores gave testimony from 
which it could be concluded that on or about April 25, 
1964 they had accepted and converted into cash or other 
valuables the various money orders specified in the indict- 
ment (Tr. 39, 66-67, 85, 101). Each of the money orders 
had been issued in the face amount of $2 on April 25, 
1964 (Tr. 26, 28, 30, 32, 33). When converted at the 
liquor stores, the money orders had been altered and 
raised to greater amounts by inserting an additional 
numeral before the “2”. In three instances the orders 
had been altered to read “$82” and the fourth order had 
been changed to read “$72” (Tr. 41, 69, 86, 96). On the 
front of the orders, the name of “Mrs. Rosia Lorenzo”, 
with an address of “2238 Coralthorn Road”, was filled in 
as the sender; “Angelo C. Lorenzo” was listed as the 
intended recipient (Tr. 405-06). The back of each money 
order carried an endorsement in the form of a signature 
purporting to be that of Angelo Lorenzo and also listed a 
Maryland driver’s license number (Tr. 40, 67, 90-91, 
102). In each transaction the bearer of the money order 
identified himself to the liquor store merchant as Angelo 
Lorenzo, producing a Maryland driver’s license for iden- 
tification (Tr. 40, 67, 90, 101-02). 


1 LaShine’s appeal is docketed as D.C. Cir. No. 19819 and was 
argued September 19, 1966. 
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A postal officer whose office is in charge of the. records 
of pre-punched money orders gave testimony from which 
the jury could have concluded that the money orders were 
originally issued in the Baltimore area in amounts of $2. 
The stubs and money orders, showing amounts and 
stamped with the date, and (in the case of the stubs) the 
$2 amount, were introduced into evidence. (Tr. 28-24, 
420-21; see Tr. 569, 570-71.) 

The Government’s handwriting expert testified that the 
handwriting on the signed endorsements was that of La- 
Shine (Tr. 380-98). One of the liquor store owners iden- 
tified LaShine with definiteness as the person who en- 
dorsed and cashed one of the money orders (Tr. 48-44). 
Another of the merchants thought that LaShine appeared 
to be the man but couldn’t positively identify him (Tr. 
72). The remaining two merchants were not positive in 
their identification of LaShine (Tr. 91, 103-04). A con- 
fession of LaShine’s, altered by agreement of the parties, 
was read to the jury (Tr. 166, 246-53, 569-70, 572-74). 

Angelo Lorenzo testified that he did not endose the 
money orders, nor did he authorize anyone to sign his 
name (Tr. 410). Lorenzo’s wallet had been stolen in 
Baltimore; the wallet contained a Maryland driver’s li- 
cense in Lorenzo’s name (which listed his address as 2623 
Chesterfield Avenue) and also contained Lorenzo’s car 
registration card (which listed his old residence at Coral- 
thorn Road (Tr. 402-04, 409). No “Rosia Lorenzo” lived 
at the Coralthorn Road address while Lorenzo lived there 
and, to Lorenzo’s knowledge, there was no such person 
(Tr. 407, 409-10). The Government introduced extensive 
evidence relating to a comparison of fingerprints and 
handwriting on the face of the money orders with ap- 
pellant’s fingerprints and handwriting (Tr. 121-29, 132- 
37, 144-49, 255-59, 318-46). That testimony tended to 
show that one fingerprint on one of the money orders was 
appellant’s (Tr. 264-74) and that the names “Mrs. Rosia 
Lorenzo” and “Angelo C. Lorenzo” were written on the 
face of the orders by appellant (Tr. 320-47). 

Appellant did not testify. 
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As to appellant, the uttering counts were submitted 
under an aiding and abetting charge (Tr. 555). The 
jury returned with a verdict of guilty on all counts (Tr. 
577-79). 


CONSTITUTIONAL PROVISIONS, STATUTE AND 
RULE INVOLVED 


Article III, Section 2 of the Constitution of the United 
States provides: 

The trial of all Crimes, except in Cases of Impeach- 
ment, shall be by Jury; and such Trial shall be held 
in the State where the said Crimes shall have been 
committed; but when not committed within any 
State, the Trial shall be at such Place or Places as 
the Congress may by Law have directed. 


The Sixth Amendment to the Constitution of the United 
States provides, in pertinent part: 


In all criminal prosecutions, the accused shall enjoy 


the right to a speedy and public trial, by an impar- 
tial jury of the State and district wherein the crime 
shall have been committed, which district shall have 
been previously ascertained by law.... 


Title 18, Section 2 of the United States Code provides: 


(a) Whoever commits an offense against the United 
States or aids, abets, counsels, commands, induces or 
procures its commission, is punishable as a principal. 
(b) Whoever willfully causes an act to be done 
which if directly performed by him or another would 
be an offense against the United States, is punishable 
as a principal. 

Title 18, Section 500 of the United States Code pro- 

vides: 

Whoever, with intent to defraud, falsely makes, 
forges, counterfeits, engraves, or prints any order in 
imitation of or purporting to be a money order issued 
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by the Post Office Department, or by any postmaster 
or agent thereof; or 


Whoever forges or counterfeits the signature of any 
postmaster, assistant postmaster, chief clerk, or 
clerk, upon or to any money order, or postal note, or 
blank therefor provided or issued by or under the 
direction of the Post Office Department of the United 
States, or of any foreign country, and payable in the 
United States, or any material signature or indorse- 
ment thereon, or any material signature to any re- 
ceipt or certificate of identification thereof; or 


Whoever falsely alters in any material respect, any 
such money order or postal note; or 


Whoever, with intent to defraud, passes, utters or 
publishes, any such forged or altered money order or 
postal note, knowing any material signature or in- 
dorsement thereon to be false, forged, or counter- 
feited, or any material alteration therein to have 
been falsely made; or 


Whoever issues any money order or postal note with- 
out having previously received or paid the full 
amount of money payable therefor, with the purpose 
of fraudulently obtaining or receiving, or fraudu- 
lently enabling any other person, either directly or 
indirectly, to obtain or receive from the United 
States, or any officer, employee, or agent thereof, any 
sum of money whatever; or 


Whoever, with intent to defraud the United States 
or any person, transmits or presents to any officer or 
employee, or at any office of the United States, any 
money order or postal note, knowing the same to con- 
tain any forged or counterfeited signature to the 
same, or to any material indorsement, receipt, or 
certificate thereon, or material alteration therein un- 
lawfully made, or to have been unlawfully issued 
without previous payment of the amount required to 
be paid upon such issue— 


Shall be fined not more than $5000 or imprisoned not 
more than five years, or both. 
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At the time pertinent to this trial, Rule 18, Federal 
Rules of Criminal Procedure, provided: 


Except as otherwise permitted by statute or by these 
rules, the prosecution shall be had in a district in 
which the offense was committed, but if the district 
consists of two or more divisions the trial shall be 
had in a division in which the offense was committed. 


SUMMARY OF ARGUMENT 


I 


There was sufficient evidence from which the jury could 
legitimately infer that appellant altered the money orders 
by raising the amounts. The evidence allowed the jury 
to conclude that the orders were issued in amounts of $2 
in the Baltimore area on April 25, 1964 and were cashed 
on or about the same day; that in the short interim ap- 
pellant wrote on the face of the orders the name of 
“Angelo C. Lorenzo”, accessible by way of missing papers, 
and also filled in the name of “Mrs. Rosia Lorenzo”, a 
non-existent person. The jury was certainly entitled to in- 
fer that appellant’s purpose in doing so was part of a 
plan to have the money orders cashed at a profit and that 
he altered the amounts in accordance with that same plan. 


II 


The legitimate inference, recognized by the courts, is 
that a forged instrument was altered where first seen in 
that condition or uttered. The rule has many underlying 
considerations, all of which are applicable here. Most 
importantly, this is the only jurisdiction in which the 
money orders were ever seen in an altered condition. 


Til 


There was sufficient evidence to allow the jury to infer 
that appellant, having altered the money orders in ques- 
tion and having falsely written the name of one person 
as the recipient and inserted the name of another non- 
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existent person as purchaser, received information re- 
garding these names and the address from LaShine, who 
was convicted of uttering. The jury was also entitled to 
conclude that the alteration took place within a short pe- 
riod of time after the sale of the orders and that common 
experience indicates that a person alters a money order for 
the purpose of having it uttered. Thus they could con- 
clude that appellant aided and abetted the uttering of 
the money orders as part of a plan in which LaShine used 
the same key name to utter the orders. 


IV 


Trial counsel agreed to the admission of the confession 
of his co-defendant on certain conditions. Those condi- 
tions were met and appellant is not entitled to now claim 
that the trial judge should have excluded the confession. 


ARGUMENT 


1. There was sufficient evidence from which the jury 
could infer that appellant had altered the money 
orders in question (Counts 1, 3, 5, 7). 


(Tr, 28-29, 31-82, 428, 441, 475) 


Appellant contends that there was insufficient evidence 
of his guilt on Counts 1, 3, 5, and 7 for the court to have 
denied his motions for acquittal (Tr. 428, 441, 475).? 
Those counts charged appellant with altering the money 
orders by raising the number “2” to “82” in three in- 
stances and to “72” in a fourth instance. While appellant 
states that “no evidence was produced to show that Serio 
made such alteration, or to show by whom, where or 


2 At several points in his brief appellant relies on the “every 
reasonable hypothesis but that of guilt” test. That language has 
been held to be confusing. Holland v. United States, 348 U.S. 121 
(1954) ; Hunt v. United States, 115 U.S, App. D.C. 1, 316 F.2d 652 
(1968). The question is whether the circumstantial evidence, allow- 
ing reasonable inferences, can convince a jury beyond a reason- 
able doubt. See, e.g., Holland v. United States, supra. 
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how such an alteration was made... .”,? it is clear that 
the nature of an alteration case makes direct proof ordi- 
narily unavailable.* The question is whether there was 
sufficient circumstantial evidence for the trial judge to al- 
low the jury to infer guilt. 

The Government’s evidence showed that in the normal 
course of business the four money orders would have been 
issued by Contract Station No. 65, an outlet in the Balti- 
more area (Tr. 28-29, 31, 32), and that when issued the 
pre-punched money orders were in the amount of $2 (Tr. 
26, 30, 32, 33). The stamps on the orders, which were 
before the jury (Tr. 569-71), indicated that they were 
issued on April 25, 1964 (Tr. 27, 30, 33; see Tr. 420-21). 
The records of these orders, i.¢e., the perforated stubs 
which were stamped with the original issuing amount and 
a serial number identical to that on the orders, were also 
introduced into evidence (Tr. 420-21; see Tr. 26, 27, 28, 
30, 31, 32). There was no objection to the introduction 
of these records or the money orders (see Tr. 420-21). 
Counsel for appellant did not attempt to cross-examine 
the postal official whose office had charge of the records 
(Tr. 24), who produced the records at trial at Govern- 
ment request (Tr. 25), and who testified to their signifi- 
cance. In the face of this evidence and the evidence that 
the orders were in raised amounts when cashed (Tr. 41, 
69, 86, 103), and in the absence of any contrary evidence, 
the jury was certainly justified in concluding that the 
amounts were altered after purchase. If the alterations 
were made, they were obviously made with intent to de 
fraud. The only remaining question is whether the evi- 
dence was sufficient to allow the jury to infer that appel- 
lant was the person who altered the amounts. 

The jury could find from the Government’s evidence 
that the orders were purchased and held for only a short 
time, not even a day. (See note 24, infra.) The Gov- 
ernment’s evidence showed that appellant’s fingerprint 


3 Brief for Appellant, p. 18. 
+See cases cited notes 12-13, infra. 
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was on one of the money orders (Tr. 264-74). Part of 
the Government’s key evidence was the evidence showing 
that the handwritten face of the four money orders 
(which purported to bear the signature of the purchaser 
and the named recipient) were written by appellant (Tr. 
321-22, 328-29, 380, 345-46; see Tr. 109, 122-23, 125-28). 
In each instance the “purchaser’s” name was filled in as 
“Mrs. Rosia Lorenzo” and the payee was designated as 
“Angelo C. Lorenzo” (Tr. 405-06). 

Appellant’s brief seems to recognize that the evidence, 
read in the light most favorable to the Government, 
showed that appellant wrote the names “Mrs. Rosia Lo- 
renzo” and “Angelo C. Lorenzo”, but appellant urges that 
this does not show who inserted the digit in front of the 
“2” on each of the money orders. However, the jury was 
certainly entitled to infer that fact, especially in view of 
additional factors. 

Appellant capitalized on the name of Angelo Lorenzo. 
Lorenzo testified at trial that he did not know appellant, 
did not give him permission to use his name, and did not 
know how his name got onto the money orders (Tr. 401- 
12). He further testified that a driver’s permit and a 
car registration card, containing his name and listing the 
address used on the money orders, had been stolen from 
him. Although he had once lived at the address listed on 
the money orders as Rosia Lorenzo’s, to his knowledge, 
there was no Rosia Lorenzo. (Tr. 402-10.) Thus the 
jury could plainly infer that appellant’s dealing with the 
money order was of a dishonest and purposeful nature, 
that the use of these names was only part of a total 
scheme, and that the purpose of that scheme was mercen- 
ary. Appellant suggests* that appellant may have be- 
lieved that LaShine was Lorenzo and for some reason 
made out the payee as Lorenzo. This speculation (unsup- 
ported by a shred of evidence or testimony) ignores one 
salient factor: the evidence showed that appellant signed 


* Brief for Appellant, p. 20 n.6. 
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the name “Mrs. Rosia Lorenzo” as the purchaser—and 
appellant surely did not know himself as Mrs. Lorenzo.° 

On the evidence, the jury was well able to legitimately 
infer beyond a reasonable doubt that appellant altered 
the money orders in the manner specified in the indict- 
ment. The trial judge rightly submitted the issue to the 
jury and correctly denied the motions for judgment of 
acquittal. 


2. The jury could reasonably infer on the whole record 
that appellant altered the money orders within this 
jurisdiction and the trial judge did not err in refus- 
ing appellant’s motions for judgment of acquittal on 
Counts 1, 3,5 & 7. 


(Tr. 425-26, 428, 475, 539-42, 551) 


Appellant contends that the Government did not show 
that the alteration of the money orders (charged in counts 
1, 3, 5 & 7 of the indictment) took place in the District 
of Columbia.’ 

There is no quarrel with the proposition that the Gov- 
ernment must establish proper venue as part of its case,° 
i.e., here the district in which the alteration took place.® 


* Appellant’s brief (p. 20 n.6) also deals in additional specula- 
tions, all of which are without the support of any evidence and 
all of which are appellate assertions which, if based in fact, were 
matters as to which only appellant would have had it within his 
power to put forth, and should have done so at trial. 


7 The issue was raised in the trial court during the course of mo- 
tions for judgment of acquittal, as well as during a discussion of 
the instructions to the jury (Tr. 425-26, 428, 475, 483, 539-42, 551). 


8 E.g. U.S. Const. art. III, §2; U.S. Const. amend. VI; FED. R. 
Crim. P. 18; 2 ORFIELD, CRIMINAL PROCEDURE UNDER THE FEDERAL 
RULES 743-44 (1966). 


2See Fep. R. Crim. P. 18. There is no explicit statute laying 
venue for violations of 18 U.S.C. §500 (1964) (postal money or- 
ders). See NOTES TO RULES OF CRIMINAL PROCEDURE PREPARED BY 
ADVISORY COMMITTEE 17-20 (1945); ANNOT., 5 L.Ed. 2d 975-90. 
See also Conley v. United States, 23 F.2d 226 (4th Cir. 1928) 
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Whether the offense was committed by the defendant is a 
question apart from whether it was committed in the 
jurisdiction where the indictment is laid. Therefore, 
venue, while essential, is not an integral part of the 
offense itself and proof of venue need not meet the rea- 
sonable doubt standard. It is enough if upon the whole 
record it can reasonably be inferred from direct or cir- 
cumstantial evidence that the crime charged was commit- 
ted in this district. 


(altering not a continuing offense; not within special statute for 
continuing offenses). 

While appellant would seem to have a right to be tried in the 
jurisdiction where the offense was committed regardless of whether 
he can actually show prejudice, it might be noted that there does 
not seem to be much practical distinction between the two 
jurisdictions conceivable in this case. Appellant was tried for a 
federal offense in a federal court, just as he would have been had 
venue been laid for the same identical, statutory offense in the 
federal courts in Maryland. In fact, appellant was not even brought 
into this jurisdiction unnecessarily. He was simultaneously tried 
here for aiding and abetting the uttering counts. (The venue on 


these latter counts was, of course, properly laid here. See 18 US.C. 
§2 (1964); 2 ORFIELD, CRIMINAL PROCEDURE UNDER THE FEDERAL 
RuLes 740 (1966).) 


10See 2 ORFIELD, CRIMINAL PROCEDURE UNDER THE FEDERAL 
RULES 744 (1966); Hill v. United States, 284 F.2d 754, 755 (9th 
Cir. 1960), cert. denied, 365 U.S. 873 (1961); Holdrige v. United 
States, 282 F.2d 302, 305 (8th Cir. 1960); Dean v. United States, 
246 F.2d 335, 338 (8th Cir. 1957). See also cases cited note 11, 
infra. There are some cases to the contrary, mostly in the state 
courts and many of them stemming from peculiar statutorily or con- 
stitutionally imposed burdens. 

In this case the trial judge gave a reasonable doubt instruction as 
to this aspect of the Government’s proof (Tr. 550-51). That charge 
would appear to have given appellant more than required. 


11 George V. United States, 75 U.S. App. D.C. 197, 125 F.2d 559 
(1942); White v. United States, 83 U.S. App. D.C. 174, 167 F.2d 
747 (1948) ; Weaver v. United States, 298 F.2d 496 (5th Cir. 1962) ; 
United States v. Chiarelli, 192 F.2d 528 (7th Cir. 1951), cert. 
denied, 342 U.S. 918 (1952); United States V. Jones, 174 F.2d 746 
(7th Cir. 1949); United States v. Karavias, 170 F.2d 968, 970 
(7th Cir. 1949). 

In connection with another: issue, this Court has recently con- 
cluded that a similar standard (‘“satisfied” “on all the evidence”) 
amounts to a lesser burden than satisfied beyond a reasonable 
doubt. Clifton v. United States, D.C. Cir. 19757, decided November 
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The problem of proof of venue in forgery (or altera- 
tion) cases has long been recognized. The courts have 
consistently noted that, “ordinarily, forgeries are not 
committed in public places nor in the presence of wit- 
nesses”, thereby placing any certainty or real proof be- 
yond the control of the prosecution." Thus, to solve this 
impasse and compensate for the otherwise total inability 
to convict a forger,“ the courts have developed a “pre 
sumption,” or at least an inference, that an instrument 
was forged in the place where it was first found in its al- 
tered state or uttered. E.g., Conley v. United States, 23 
F.2d 226 (4th Cir, 1928) ; United States vy. Britton, 24 
Fed. Cas. 1239 (No. 14650) (C.C.D. Mass. 1822).% This 
rule appears to have been adopted, in effect, in Read v. 
United States, 55 App. D.C. 43, 45, 229 Fed. 918, 922 
(1924), cert. denied, 267 U.S. 596 (1925), where the 
forged instrument was drawn on an out-of-jurisdiction 
bank and apparently came from a group of letters, re- 
ceived in this jurisdiction, most of which were postmarked 
out of the jurisdiction.’¢ 


The presumption, or possible inference, has been vari- 


15, 1966 (standard to be used by judge in ruling on voluntariness- 
admissibility of confession). 


* Niz v. State, 20 Okla. Crim. Rep. 373, 383, 202 Pac. 1042, 1045 
(1922). 


3 See, e.9., United States v. Britton, 24 Fed. Cas. 1239, 1241 
(No. 14650) (C.C.D. Mass. 1822) ; Nix v. State, 20 Okia. Crim. Rep. 
373, 383, 202 Pac. 1042, 1045 (1922); Heard v. State, 121 Ga. 138, 
139-40, 48 S.E. 905, 906 (1904); State v. Morgan, 19 N.C. 348 
(1837). 


4 See, e.g., United States v. Britton, 24 Fed. Cas. 1239, 1241 
(No. 14650) (C.C.D. Mass. 1822). 


15 See also 164 A.L.R. 649-60 (1946) ; 23 Am. Jur, Forgery § 57 
(1966 cum. supp.). 


**In Leigh v. United States, 117 U.S. App. D.C. 315, 329 F.2d 
883 (1964), the Government relied on the inference, along with 
the argument that the defendant had failed to raise the venue issue 
at trial. (See Brief for Appellee, D.C. Cir. No. 18025, pp. 12-14.) 
This Court affirmed, saying it had examined the errors urged and 
found them without merit. 
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ously phrased,” but the leading case is United States v. 
Britton, supra, in which Justice Story stated: 


_.. L take the rule of law to be, that the place where 
an instrument is found or offered in a forged state, 
affords prima facie evidence, or a presumption, that 
the instrument was forged there, unless that pre- 
sumption be repelled by some other fact in the case. 
(Emphasis supplied.) 


24 Fed. Cas. at 1241."* The rule seems to be one of those 
presumptions or inferences which falls into that admix- 
ture of classes based not only on probabilities (which 
are usually equal here*’) but also on prevention of pro- 
cedural and evidentiary impasses, and on ensuring fair- 
ness in view of the lack of access to proof.** Viewed in 
this light, and given some nexus in fact in that the orders 
were first found to be altered in this jurisdiction and 


17 For example: 
If a genuine instrument has been altered, the place where it 78 
first known to have been altered is, prima facie, the place 
where such alteration is made, although it may have been 
originally issued elsewhere. (Emphasis supplied.) 


Niz v. State, 20 Okla. Crim. Rep. 373, 383, 202 Pac. 1042, 1045 
(1922). 


18 Appellant urges that Justice Story stated two factors that 
would rebut the presumption (Brief for Appellant, p. 27). Justice 
Story was charging a jury and was telling them what had occurred 
in the English cases, what had been “thought to repel” the pre- 
sumption there. Finders of fact are not, of course, bound by what 
others think repels a presumption or possible inference. The jury 
remains, as always, the arbiter of whether a presumption has been 
overcome or whether the inference should be drawn. E.g., State 
v. Forbes, 75 N.H. 303, 73 Atl. 929 (1909) (involving place-of- 
alteration rule). 


1° See, ¢.g., MORGAN, BASIC PROBLEMS OF EVIDENCE 31 (A.LI. 
1954) ; MCCoRMICK, EVIDENCE 641 (1954). 


20 United States v. Britton, supra note 14, at 1241; State v. 
Morgan, 19 N.C, 348 (1837). 


21 See, e.g., United States v. Britton, supra note 14, at 1241; 
State v. Morgan, supra note 20; State v. Tingler, 32 W. Va. 546, 9 
S.E. 935 (1889). 
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nowhere else, the inference was still available to the jury 
even in the face of appellant’s residence in another juris- 
diction and the absence of direct, useable proof that he 
was or was not in this jurisdiction. The fact that the 
probability might have been lessened does not negate the 
possible inference, especially in view of other reasons for 
the rule. Cf. State v. Forbes, 75 N.H. 308, 73 Atl. 929 
(1909). 

Appellant especially urges that he lived in an adjoining 
jurisdiction but in this era of fast travel that does not 
destroy the rule. If anything, his residence is one factor 
among many, and nothing in evidence showed that he al- 
tered the orders in Maryland. Nor was the fact that the 
money orders originated in Maryland sufficient, in itself, 
to put the possible inference beyond the pale of rational 
use, Cf. Conley v. United States, 23 F.2d 226 (4th Cir. 
1928) (fact that bonds stolen in North Carolina not suffi- 
cient to lay venue there since altered bonds first found in 
Michigan). In United States v. Britton, supra, where 
the instrument was procured in Pennsylvania and first 
seen altered in Massachusetts, Justice Story said: “In the 
present case, it would be impossible to maintain an indict- 
ment in any other district, upon the evidence now before 
us, for the instrument was no where else seen in a 
forged and altered state.” 24 Fed. Cas. at 1241. 

The jury had before it evidence tending to indicate that 
appellant had altered the money orders in question. They 
could find on the evidence and upon common experience 
that there was a scheme directed toward raising and cash- 
ing the money orders and that the orders were cashed and 
first seen in an altered state in this jurisdiction. The 
jury concluded that appellant aided and abetted the ut- 
tering and the jury had every right to infer that appel- 
lant, who had invested his talents in the enterprise, came 
into the jurisdiction to alter the orders as part of the 
scheme to convert valid orders into additional cash. This 
jurisdiction was the first—and only—jurisdiction in 
which the orders were ever seen in altered form. See 
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United States v. Britton, supra, at 1241: “If... [the 
altered instrument’s] existence in a forged state is not 
proved in any other place, it must, from the necessity of 
the case, be presumed to have been forged, where its ex- 
istence in such a state is first made known.” 

The fact is, the question of venue went to the trier of 
fact, the jury, under an instruction,™ allowing a permis- 
sible inference.** Counsel for appellant argued against 
any such conclusion on the jury’s part (see Tr. 517-18), 
but the jury concluded otherwise. That conclusion was 
fair on the whole record. “Especially in the absence of 
any evidence to the effect that the offense charged was 
committed outside the District of Columbia, . . . it would 
not be justified to say that the jury could not infer that 
the . . . [crime] occurred therein.” George v. United 
States, 75 U.S. App. D.C. 197, 202, 125 F.2d 559, 564 
(1942). 


3. The jury could validly infer that appellant altered 
the money orders and forged the names of the pur- 
chaser and payee with the purpose of aiding and 
abetting the uttering of the orders; the trial judge 
properly refused to direct a verdict on Counts 2, 4, 
6 and 8. 


(Tr. 429-80, 441, 475, 555) 


The jury found, on substantial evidence, that appel- 
lant’s co-defendant, LaShine, uttered the money orders in 
question. The trial judge ruled correctly in rejecting the 
argument (Tr. 429-80, 441, 475) that there was insuf- 


22 With respect to the first element, that the offense occurred 
within the District of Columbia, I charge you as a matter of 
law that if you find that the uttering of the altered Postal 
Money Order was done in the District of Columbia, then you 
may infer that the alteration was also done in the District of 
Columbia. (Emphasis supplied.) (Tr. 551.) 


23 As to the distinction between a presumption and an inference, 
see generally Bray v. United States, 113 U.S. App. D.C. 136, 306 
F.2d 743 (1962). 


ficient evidence for the jury to infer, under the judge’s 
instructions (Tr. 555), that appellant aided and abetted 
LaShine’s uttering and was therefore guilty of uttering 
himself. See 18 U.S.C. $2 (1964). 

First, after having determined that appellant had al- 
tered the money orders, the jury could obviously conclude 
that appellant did so for more than artistic purposes and 
that he did so with the intent of having them converted 
into the profit realizable only by uttering the orders. 
The nature of the instrument involved lends itself to 
that conclusion. Secondly, the jury could reasonably in- 
fer that appellant and his co-defendant, LaShine, who 
was found guilty of uttering, were working in close con- 
cert. The entire scheme revolved around the name “An- 
gelo C. Lorenzo” and the evidence clearly showed that 
both appellant and LaShine made tandem use of the 
name, apparently derived from the stolen papers, in such 
a way as to closely connect the two. It was that name 
which appellant forged onto the face of the money orders 
and it was with that name that LaShine identified him- 
self to his cashiers and with which he endorsed the money 
orders. Lorenzo testified that his papers had been stolen 
(Tr. 401-12). The jury could conclude that appellant 
needed the stolen papers to get the address which he used 
on the money orders; LaShine used them in identifying 
himself. There was sufficient evidence from which the 
jury could find concert of action here. Furthermore, the 
evidence tended to show that the money orders were is- 
sued on April 25, 1964, and were cashed on or about the 
same day,” suggesting that the money orders had little 


24 Appellant quarrels with this evidence (Brief for Appellant, 
p. 22 n.9). The jurors had before them, however, the testimony 
of the post office official who testified as to how money orders and 
stubs are dated; they also had before them the money orders and 
stubs which were dated (see, e.g., Tr. 420-21, 569-71). As to the 
date of cashing, one liquor store manager stated, in answer to a 
question whether he had seen the order in his store on or about 
April 25, 1964, that he had cashed the order personally (Tr. 39; see 
Tr. 45). Another of the cashiers affirmed that he saw the order in 
his store on April 25, 1964 and went on to tell the circumstances of 
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time to change hands except by concerted and planned 
action. 

All of these factors were valid and sufficient ones for 
the jury’s consideration. They provided a substantial 
and adequate basis for the conclusion that appellant had 
aided and abetted the uttering. Accordingly, the trial 
judge properly refused to deny appellant’s request that 
the jury be precluded from passing on the question. 


4. Appellant agreed to the introduction of LaShine’s con- 
fession providing certain conditions were met; those 
conditions were met and he should not be heard to 
object after an unfavorable verdict. 


(Tr. 166, 246-53, 569-70, 572-74) 


Appellant’s final contention is that the introduction of 
LaShine’s confession allegedly prejudiced him and there- 
fore requires a new trial. At trial, however, able, ex- 
perienced,** and retained trial counsel stated that La- 
Shine’s confession would be inadmissible unless appel- 
lant’s name was stricken out. That necessity was read- 
ily acknowledged by the court and the prosecutor (Tr. 
166.) It was subsequently agreed between counsel as to 
what portions would be blocked out (Tr. 250-51). Final- 
ly, counsel for appellant suggested that the problem could 
be best solved by the additional safeguard of reading the 
statement to the jury, but not showing it to them (Tr. 
251). Agreement was reached on appellant’s suggestion, 
with the trial judge assuring himself that all counsel were 
in agreement (Tr. 251-53). In view of these circum- 
stances, appellant should not now, after an unfavorable 


the uttering (Tr. 95-96). The other two men who cashed the orders 
also testified and as to them it was apparently assumed that their 
testimony revolved around the date of April 25, 1964 (see Tr. 
66, 84). At least appellant did not quarrel with that assumption 
at trial, and the Government is entitled to all reasonable inferences 
at this stage of the proceedings. 


25 See, e.g., Tr. 488. 
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verdict, be heard to complain about the procedure followed 
or the admission of evidence admitted upon his conditions. 


CONCLUSION 


The first three arguments advanced by appellant are 
really arguments which were properly for the jury; they 
were advanced there, in substance, and rejected. The 
fourth assignment of an evidentiary point overlooks the 
fact that appellant not only failed to object to the evi- 
dence, but affirmatively acquiesced in the way in which 
the evidence was introduced. 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
DONALD S. SMITH, 
JAMES A, STRAZZELLA, 
Assistant United States Attorneys. 
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ZL. 


The Government's brief in effect concedes that there is no evi- 


dence that the appellant altered the money orders in question (Counts 


1, 3, 5 and 7). 


The Government relies solely on its hypothesis that the money 
orders were issued and uttered on the same day, on its testimony that 
hand printing on the face of the money orders was that of the appellant, 
and on its testimony that there was a finger print of the appellant on 
one of the money orders. The record does not support the Government's 
"same day" hypothesis, for it does not show when the money orders were 


issued, or when they were uttered. This is thoroughly discussed in the 


oe - 


Brief for Appellant (at pp. 20-22) and nothing in the Brief for 
1 


Appellee changes it. Even if there were anything to the Government's 
hypothesis, it would not show who altered the money orders. Neither 
does the hand printing or the finger print. At best these show only 
contact. 

The Government's own case is predicated on the theory that appel- 
lant's co-defendant, La Shine, uttered the questioned money orders. 
Whatever contact with the money orders could be shown for appellant, 
the Government would have to admit that more conthet is shown for 
La Shine. Even taking the Government's case in the best possible 
light for the Government, therefore, it necessarily raises an uncer- 
tainty as to which of the two men it argues had contact with the money 


orders altered them. The Government's evidence does nothing to show 


1/ The Government relies on the fact that appellant's trial counsel 
did not object to the introduction of the money orders and stubs 
into evidence, or cross-examine the postal official who produced 
them. There was no reason for appellant's trial counsel to do so. 
The stubs and orders show what they show, and nothing more. Ap- 
pellant's trial counsel was thoroughly justified in assuming that 
if the Government wanted to prove that the money orders were issued 
on a given date, it would ultimately produce’ evidence to do so. 

The failure of proof is the Government's, and not the appellant's. 


Similarly, the Government relies on the absence of any evidence 
that the money orders were not issued when it says they were, and 
for the amounts that it says they were (Brie? for Appellee, p. 8). 
This remarkable effort to find against the appellant unless he can 
produce something about which he knows nothing simply emphasizes 
the poverty of the Government's evidence on the issuance of these 
orders. The Government has utterly failed to prove when or how 
the money orders were issued, and is now trying to boot-strap that 
failure into an argument that they were spend when it wants them 
to have been. 


-3- 


that either did, or that some third person did not. With more than 
one individual allegedly involved, and this complete lack of evidence, 
there necessarily mst be a reasonable doubt who it was that performed 


2/ 
the alteration. 


II. 


The Brief for Appellant showed that to the extent there might be 
a legal proposition that a forged instrument could be deemed altered 
in the jurisdiction it is uttered, it is inapplicable to this case for 
three reasons. The appellee's extensive argument of the question does 
nothing to challenge these three points, but rather confirms then. 

(1) The Government argues that its presumption, or inference, is 
based on equal probabilities. The Government fails to recognize that 
the probabilities are not equal in this case and that, unless it is 
arguing that: venue should be determined by an absolute presumption of 
law totally unrelated to the actual facts of the case, the probabilities 
of this case mst be taken into account. This is the point of the ap- 
pellant's showing that the logic of the "presumption" is rebutted here 
by the facts of record. Thus, if we assume for the sake of ergument 
that the appellant could have altered the questioned money orders, we 
know that he; was a resident of Maryland, that the money orders were 


issued in Maryland, that the money orders were apparently altered by a 


2/_ la Shine was not charged with the alteration. 
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machine which would more likely be near the alterer's residence, and 
that there is no evidence in the record whatsoever to show that the 
appellant was in the District of Columbia for several years prior to 
the alleged alteration. Lesser facts than these have been found to 
"yepel" the "presumption". United States v. Britton, 24 Fed. Cas. 1239 
(No. 14,650) (C.C.D. Mass. 1822). See also People v. Adams, 300 Ill. 
20, 132 N.E. 765 (1921) , appeal dismissed 260 U.S. 759 (1923). 

(2) So far as is known, this doctrine has never been applied to 
@ person who is not shown to have been present and in possession of the 
altered instrument in the jurisdiction in which it was uttered (or 


found in his possession). All of the cases cited by the Government in 


its brief involve such presence and possession. There is no logic to 


presuming that the alteration occurred in a place where the alterer is 
not even shown to have been, mich less to have been in possession of 
the altered instrument. A "presumption" which was: not supported by 
logic was held to be an unconstitutional deprivation of due process 
in Tot v. United States, 319 U.S. 463 (1943). The arbitrary fixing of 
vere in a place where the offense is not shown to have been committed 
and the accused is not shown to have been would ms similarly defective, 
and would seem also to violate the meaning of the veme provisions of 
the Constitution. 

(3) The Government suggests that this Court may have adopted 
this doctrine in effect in Read v. United States, 55 App.D.C. 43, 299 


Fed. 918 (1924), cert. denied, 267 U.S. 596 (1925). This may be, but 
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there are not enough facts stated in that opinion to tell. In any 
event, that case involved a defendant shown to have been in possession 
of the forged document within the jurisdiction, and provides no reason 
for the adoption of the doctrine in this case. 

What the Government urges is the adoption of an arbitrary rule 
for the "prevention of procedural and evidentiary impasses" (Brief for 
Appellee, p. 13). This would seen, in the first place, to be primarily 
@ question for the Congress, which has already decided that venue under 
the criminal postal money order statute shall be in the place where the 
offense occurred, and has put on the Government the burden of actually 
showing where that place was. It is the failure of the Government to 
meet that burden in this case which requires reversal. 

Furthermore, the Government, in its argument for the adoption of 
an arbitrary rule for its benefit, completely ignores the reason for 
the constitutional veme provisions. These are basically to spare a 


defendant the prejudice and burden of trial in an alien jurisdiction. 


See 8 Moore, Federal Practice 7 18.02 (1966). Given this constitutional 


doctrine, it is doubtful that either the Congress or the courts can, or 
should, adopt an arbitrary rule establishing vemue in a place where the 
offense is not shown to have been committed, where the defendant is not 


shown to have been, and which is not the defendant's residence. 


mee 
III. 


The Government's primary contention on the uttering counts 
(Counts 2, 4, 6 and 8) is that the jury could conclude that appellant 
aided and abetted the uttering of the money orders because he altered 
them. As has been shown in Part I of the Brief for Appellant and of 
this Reply Brief, a jury could not possibly conclude beyond a reason- 
able doubt that appellant altered the money orders, and therefore, on 
this theory of the Government, the uttering acovietion mist be reversed 
as well. 

Furthermore, the Government relies, as to uttering, solely on the 
point that, taking its evidence in the best light possible for the 
Government, it shows that appellant and La Shine (whom the Government 


: 3/ 
says was the utterer) both had contact with the money orders. Nothing 


about the assumed fact of Serio's contact with the money orders shows 
4 


the requisite knowledge and intent to involve him in the uttering. 


3/ The Government attempts to dress up the appellant's contact with 
the money orders by assuming that it took place on the same day 
as La Shine's, This has not been proved on the record (Brief for 
Appellant, pp. 20-22, Reply Brief for Appellant, p. 2 ), and in 
any event is inconclusive. 


The Government has added the novel contention that if appellant 
printed the name "Angelo C. Lorenzo" on the face of the money 
orders he "forged" it there. If the simple fact of the printing 
of the name of another person constituted forgery, everyone who 
ever addressed an envelope would be a criminal. The Government 
made this same inadvertent use of "forged" in Part I of its type- 
written Brief, but corrected it. See "Statement of Minor Changes 
and Corrections”, filed by the Government December 19, 1966, 
item 19. 


Pay dae 


See Brief for Appellant, pp. 30-35. There is no evidence from which 


@ jury could find the appellant's knowing and intentional participa- 


tion in such a scheme beyond a reasonable doubt. 
CONCLUSION 


For the reasons stated in the Brief for Appellant, and in this 
Reply Brief, it was error for the trial court to deny the appellant's 


motion for a directed verdict of acquittal, and this the court should 
reverse, 


Respectfully submitted, 
/s/ Frederick S.'Hird, Jr. 
Frederick S. Hird, Jr. 
Klagsbrunn & Hanes 

710 Ring Building 
Washington, D. C. 20036 
Attorney for Appellant 
(Appointed by this Court) 


December 27, 1966 


